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PUBLIC  INTERNATIONAL  LAW  (252f) 

Table  of  Contents  for  Topic  11  to  Topic  14 

NOTE  1:  References  to  "K"  appear  originally  in  Kindred, 
eds.,  International  Law:  Chiefly  As  Applied  and 

Interpreted  in  Canada  (Toronto:  Emond  Montgomery,  1987). 
All  page  references  for  this  volume  are  to  a  simple  page 
number  (e.g.  "1")  or  to  a  simple  page  number  after  a 

reference  to  a  Kindred  page  (e .g. "K88 : 73" ) . 


NOTE  2:  This  Volume  contains  several  treaties  and  UN 
General  Assembly  resolutions  which  you  are  not  required 
to  read  in  their  entirety,  let  alone  'know'  for  exam  or 
essay  purposes.  The  specific  articles  in  each  document 
that  you  are  asked  to  have  read  are  expressly  indicated. 

The  entire  document  is  included  because  each  is  a  basic 
document  in  international  law  that  you  may  find  useful  in 
future  to  have  at  hand,  including  the  ICJ  Statute,  the 
Vienna  Convention  on  the  Law  of  Treaties,  and  the  Vienna 
Convention  on  Diplomatic  Relations. 


TOPIC  11 

STATES'  RELATIONSHIP  TO  INDIVIDUALS  3: 

PRESCRIPTIVE  AND  ENFORCEMENT  JURISDICTION 


OVER  INDIVIDUALS 
Prescriptive  Jurisdiction: 

Scope  and  Bases  of  Jurisdiction  over  Persons 

General  Introduction  K457:l 
"Scope  of  Jurisdiction"  and  "Civil  Cases"  K458:l 
*"Criminal  Cases":  Williams  and  de  Mestral ,  An 

Introduction  to  International  Law  K459:2 
★"Bases  of  Jurisdiction"  K467:2 
Eichmann  Case  K474:4 


★Bowett,  "The  Purpose  and  Utility  of  Rules  on  Jurisdiction"  in 
"Jurisdiction:  Changing  Patterns  of  Authority  Over 
Activities  and  Resources" ,  in  Macdonald 
and  Johnston,  The  Structure  and  Process  of 
International  Law  (1983)  305 


5 


Extraterritoriality  in  Criminal  Law 


Ss.  6(1)(2),  7  (3.71)-(3.77) ,  15  of  the  Criminal  Code, 
in  Martinis  Criminal  Code.  1991  (1990)  7 

*Libman  v.  the  Queen.  [1985]  2  S.C.R.  178,  excerpts  8 

from  178,  179,  183-4,  199,  206-207-214 

Canada-U.S.  Treaty  on  Mutual  Legal  Assistance  in 

Criminal  Matters  (1985)  24  I.L.M.  1092  (glance  only)  K537:ll 

International  Law  Commission,  Draft  Articles  on  the  Draft 
Code  of  Crimes  Against  the  Peace  and  Security  of  Mankind. 

(1991)  30  I.L.M.  1584  ( Only  look  at  Art.  1-14  and  then 

glance  at  the  nature  of  the  yarious  acts  sought  to 

be  criminalized  from  Art.  15  on)  12 

Enforcement  Jurisdiction: 

Forcible  Extraterritorial  Abduction 


General  -  from  Toscaninor  Jaffe;  Norieaa;  Ebrahim 

*"Excess  of  Jurisdiction  -  Unlawful  Arrest  in  a 

Foreign  State"  K475:22 

*Williams,  "Comment  on  Conyiction  after  Unlawful  Arrest"  K475:22 

*US  V  Toscanino  (1974)  500  F.2d.  267  (USCA  2d  Circ.)  K476:22 

and  Notes  1-4 

The  Jaffe  Incident.  Canada  y  United  States  (1981-1984)  K556:25 

and  Notes  1  and  2 

Statement  of  George  P.  Schultz.  U.S.  Secretary  of  State. 

to  the  State  of  Florida  Probation  and  Parole  Commission. 

June  22,  1983,  (1992)  31  I.L.M.  929  26 

Lowenfeld,  "U.S.  Law  Enforcement  Abroad:  The  Constitution 
and  International  Law,  Continued"  (1990)  84  AJIL  444 
(Look  at  Part  B,  "Law  in  the  Executiye  Branch" 

and  "Coda  -1."  [on  Noriega];  only  glance  at  28 

rest  of  article) 

"Iranian  law  allows  seizing  of  Americans"  (unidentified  34 

newspaper  article) 

(glance  only)  State  v.  Ebrahim.  Supreme  Court  of  South  Africa 
(Appellate  Division),  Judgment  of  Feb.  16,  1991,  Original 
rendered  in  Afrikaans,  translation  in  (1992)  31  I.L.M.  888  35 


The  Alvarez-Machain  Case:  Sovereigns  Aroue  About 

Sovereignty  in  a  Sovereign  Court 


39 


*United  States  v.  Alvarez-Machain.  United  States  Supreme 
Court,  Slip  Opinion,  Decision  of  June  15,  1992, 

(1992)  31  I .L.M.  900  @  901+  39 

*Brief  of  the  Government  of  Canada  as  Amicus  Curiae  in  Support 


of  Respondent  in  Alvarez-Machain .  Copy  provided  courtesy 
of  Donald  W.  Smith,  Director,  Legal  Advisory  Division, 

Dept,  of  External  Affairs,  also  reproduced  in 

(1992)  31  I .L.M.  919  50 

*Brief  for  the  United  Mexican  States  As  Amicus  Curiae 

in  Support  of  Affirmance  in  Alvarez-Machain . 

(1991)  31  I. L.M.  937  56 


Rogers,  "Response  to  President's  Notes  on  Alvarez-Machain" . 

(Jan. -Feb.  1993)  Newsletter  of  the  American  Society 
of  International  Law  5  61 


Henkin,  "Professor  Henkin  Replies",  (Jan. -Feb.  1993) 

Newsletter  of  the  American  Society  of  International 

Law  6  62 


Beyond  a  Framework  of  Sovereign  Consent  —  the  International 

Human  Rights  Dimension 

ICCPR,  Articles  2,  9(1)(4)(5)  63 


Optional  Protocol  to  the  ICCPR.  Articles  1, 

41(l)(a)-(h),  42(l)(a)  63 

*Celiberti  de  Casariego  v.  Uruguay.  Comm.  No.  36/1979, 
in  Human  Rights  Committee,  Selected  Decisions  under  the 
Optional  Protocol  (Second  to  sixteenth  sessions).  Vol .  1 
(1985)  94  64 

Lopez  Burgos  v.  Uruguay.  Comm.  No.  52/1979,  in  in  Human  Rights 
Committee,  Selected  Decisions  under  the  Optional  Protocol 
(Second  to  sixteenth  sessions).  Vol.  1  (1985)  88  66 


Summaries 


TOPIC  12 

SOURCES  OF  LAW  AND  LEGAL  OBLIGATION  1: 

GENERAL  OVERVIEW 


State  Responsibility  for  Breach  of  an  International  Obligation 

*Scott,  "An  Overview  of  State  Responsibility'",  from  Bench  68 

Memo  for  1991  Niagara  Moot 


[ 


Glance  at  the  following  draft  articles  only  if  vou  wish  to 

clarify  a  point  from  "Scott”  summary.  You  are  not  required  to 

know  these  draft  articles  bevond  those  already  referred  to  in 

the  ^ State  Responsibility  for  Aliens^  topic.  However,  please 

make  sure  to  look  at  Articles  29-34  of  Part  I .  so  that  you 

have  a  general  sense  of  the  six  defences  available  to  a  charge 

of  breach  of  an  international  obligation. 

Draft  articles  on  state  responsibility,  ILC  Draft  71 

Articles  1-35,  Part  I,  [1979]  2  YBILC  91 

Draft  articles  on  state  responsibility,  ILC  Draft  75 

Articles  1-16,  Part  II,  [1984]  2  YBILC  3-4  ] 

The  Prior  Focus:  Creating  and  Ascertaining  Whether 

there  are  any  Obligations 

*Scott,  "Sources  of  International  Law"  (excerpt  from  78 

Bench  Memo  for  1991  Niagara  Moot) 

General 


Quotation  from  The  Steamship  Lotus  K109 

*Art.  38,  Statute  of  the  International  Court  of  Justice  K109:81 

*Notes  1-7  (esp.  excerpts  from  English  Channel  Arbitration 

and  Nicaragua  Case,  notes  6  and  7)  K110:81 

Basic  Principles  of  Treaty  Law  ['Note:  Reservations'  and 
'Interpretation'  will  appear  in  Topic  13] 

General  Note  K114:83 

Vienna  Convention  on  the  Law  of  Treaties  (1967)  [VCLT] , 
reproduced  in  Brownlie,  ed. ,  Basic  Documents  in 

International  Law.  3rd  ed. ,  (1983)  83 

(You  are  not  asked  to  read  this  whole  treaty,  only  those 
articles  referred  to  below.) 

Formation 

*VCLT,  Art. 1-3,  5-7,  11,  16,  &  18 


"Ratification" 

"Publication  and  Registration" 
*"Entry  into  Force" 

*"Canadian  Treaty  Practice" 


K137:102 

K138:102 

K140:103 

K118:103 


Notes  1-3 


K115:105 


Basic  Rules  on  Applicability  [glance] 


*VCLT,  Art. 26,  27,  30,  34-38,  63,  73-75 

Note  on  "Third  Party  Rights"  -  Most  Favoured  Nation 

Clause,  Art.  1,  GATT  K150:105 

A  Little  Bit  of  Latin:  Jus  Coaens  and  Rebus  Sic  Stantibus 

*VCLT  Art. 53,  64,  66(a)  and  71 


*Note  on  ius  coaens  K165:106 

Simma,  "Bilateralism  and  Community  Interest  in  the  Law 
of  State  Responsibility",  in  Dinstein,  ed. ,  International 
Law  at  a  Time  of  Perplexity  (Dordrecht:  Martinus  107 

Nijhoff,  1989)  820  at  824-25 

ILC,  "Commentary  on  Clausula  Rebus  sic  Stantibus" 

[1966]  YBILC  II,  257  K171:108 

Fisheries  Jurisdiction  Case  [1973]  ICJ  Rep.  3  K172;108 

Notes  K174:109 


Customary  International  Law 

Determining  General  Custom 

General  Customary  International  Law  Note  K174:110 

*Statement  by  Ambassador  Beesley  to  1st  Committee  of  the 
UN  General  Assembly,  1970,  plus  Note  K175:110 

*McDougal,  extract  from  "The  Hydrogen  Bomb  Tests..."  K176:lll 

*MacGibbon,  "Customary  International  Law  and 

Acquiescence"  K177:lll 

*Jennings,  "The  Identification  of  International  Law",  in 

Cheng,  ed..  International  Law  in  Teaching  and  Practice  112 

(London:  Stevens  &  Sons,  1982)  at  4-6 

*Re.  Newfoundland  Continental  Shelf  Case. 

[1984]  1  S.C.R.  86  (Read  this  case  for  what  it  suggests 

about  the  method  a  court  uses  to  discern  whether  a 

customary  rule  exists;  keep  in  mind  that  part  of  the 

quest  for  the  rule  involved  asking  'intertemporal  law' 

questions  —  recall  Palmas . ]  K747:113 

Regional  or  Special  Customary  Law 


Asylum  Case  [1950]  ICJ  Rep.  266 


K191 :117 


Arguing  about  Obligation:  Consistency  and  The  Process  of  Legal 

Justification 


*Extract  on  consistency  from  the  Nicaragua  Case 


K190:118 


*Schachter,  "The  Nature  and  Process  of  Legal  Development  in 
International  Society"  in  Macdonald  and  Johnston,  eds . ,  The 
Structure  and  Process  of  International  Law  (1983)  119 


Unilateral  Obligations 

*Nuclear  Tests  Case  (Australia  v  France;  New  Zealand 
V  France)  [1974]  ICJ  Rep.  253  K116:122 

*View  of  the  Canadian  Dept,  of  External  Affairs  on 

Unilateral  Obligations  K118:122 

D' Amato,  "Good  Faith"  in  Bernhardt,  ed. ,  Encyclopedia  of 

Public  International  Law.  Vol.  7,  107  123 


(This  extract  is  optional)  Reisman, 

"International  Lawmaking:  A  Process  of  Communication",  (1981) 
Proceedings  of  the  American  Society  of  International 

Law  101,  esp.  p.ll4+  of  the  original  for 

an  account  of  the  Nuclear  Test  case.  126 


The  Relationship  Between  Treaty  and  Custom 


132 


*Panel  Discussion,  "Disentangling  Treaty  and  Customary 
International  Law",  (1987)  Proceedings  of  the  American 
Society  of  International  Law  157  f only  responsible  for 
Schachter  and  Mendelson)  133 

General  Principles  of  Law 

*Note  K192:140 


South  West  Africa  Case  [1950]  ICJ  Rep.  128 
Note  on  "Eguity" 

Diversion  of  Waters  from  the  River  Meuse.  Netherlands 
V  Belgium  (1937)  PCIJ  Ser.  A/B,  No. 70 

Extracts  from  Tunisia  v  Libya  [1982]  ICJ  Rep.  18 


K193  : 140 
K195:141 

K195: 141 
K197:142 


Judicial  Decisions  and  the  Writings  of  Publicists 

Note  on  "Judicial  Decisions"  and  "Legal  Commentaries"  K198:143 

*0'Connell,  "Judicial  decisions",  "Text  Writings",  in 
International  Law.  Vol.  1  (London:  Stevens, 

1970)  at  31-32 


158:144 


K199:147 


The  International  Law  nommission  and  ^Codification  and 

Progressive  Development:' 

Note 


K199:147 

K200:147 


*UN ,  The  Work  of  the  International  Law 
Commission  (1967) 

Sorenson  Dissent  in  North  Seas  Case 


General  Assembly  Resolutions:  Case  Study  —  Status  of  Resolutions 

on  Expropriation  of  Alien  Property 

General 


Note 

Comment  from  Libyan  American  Oil  Co.  case 
*Dept.  of  External  Affairs  Memo  (1974) 
*Extract  from  Nicaragua  Case 


K201:148 

K202:148 

K202:148 

K203:149 


Expropriation  &  Measure  of  Compensation,  the  NIEO  and  G.A. 

Resolutions 


♦"Expropriation"  K578:150 

Restatement  (Revised) ,  Foreign  Relations  Law 

of  the  United  States  (1987)  and  Notes  1  and  2  K579;150 

Notes  1  and  2  (on  Pres.  Reagan  and  on  Canada  NEP)  K580:150 

♦Resolution  on  Permanent  Sovereignty  Over  Natural 

Resources .  1962,  in  Brownlie,  ed.,  Basic  Documents  in 
International  Law,  only  Articles  1,  3,  4  and  8.  151 

♦Note  on  the  breakdown  of  the  vote  153 


♦Charter  of  Economic  Rights  and  Duties  of 
States .  1974  in  Brownlie,  ed. ,  Basic  Documents  in 

International  Law,  only  Articles  2  and  16  153 

♦Note  on  breakdown  of  the  vote  K582:160 


♦Canadian  position  on  the  Charter  of  Economic  Rights 

and  Duties.  Note  2  K582:160 


Notes  3-7  on  compensation 


K583:161 


*TexacQ  v  Libya  (1977)  17  ILM  1, 

( concentrate  on  paras.  80-91,  in  Section  C,  "The 
present  state  of  international  law  and  the  resolutions 
concerning  natural  resources  and  wealth  adopted  by  the 
United  Nations";  only  skim  the  rest  as  is  necessary  to 
understand  Section  C,  as  this  case  is  being  used  to 
understand  the  effects  of  UNGA  Resolutions, 

not  for  the  substantive  law.)  K588:161 

Note  1  on  compliance  K605:170 

Soft  Law:  Case  Study  -  International  Environmental  Law 

*Dupuy,  "Soft  Law  and  the  International  Law  of  the  Envi¬ 
ronment",  (1991)  12  Michigan  J1  of  Int'l  Law  420  171 

(look  esD.  at  Section  II,  "The  Forms  and  Content...") 

(Skim  each  of  the  following  documents  to  see  what  'soft' 
elements  you  can  detect,  of  both  form  and  substance.) 

Non-leaallv  binding  authoritative  statement  of  principles 

for  a  global  consensus  on  the  management,  conservation 

and  sustainable  development  of  all  types  of  forests. 

Adopted  at  the  Rio  UNCED  Conference,  13  June  1992, 

(1992)  31  I .L.M.  882  ( note  esp.  the  title  and  the  use  of 
"should"  in  text)  176 

United  Nations  Framework  Convention  on  Climate  Change. 

Opened  for  Signature  at  the  Rio  UNCED  Conference, 

(1992)  31  I .L.M.  851  ( note  esp.  the  generally-worded 
"commitments"  and  the  follow-up  structures  in  Art.  7,  9,  10)  179 


TOPIC  13 

SOURCES  OF  LAW  AND  LEGAL  OBLIGATION  2: 

SELECTED  TOPICS  IN  TREATY  LAW: 

RESERVATIONS ;  INTERPRETATION 

AND  THE  ROLE  OF  LEGAL  ADVISORS; 

THE  STATUS  OF  ABORIGINAL  TREATIES 


Reservations 


Memo  on  Reservations,  Dept,  of  External  Affairs  K140:185 

*Reservations  to  the  Convention  on  Genocide  Case.  Advisory 
Opinion  [1951]  ICJ  Rep.  15  K141:185 

Notes  K144:187 


*VCLT,  Art. 2,  19-23 


( supra ) 


"Protection  of  the  Canadian  Constitutional  Position" 


K133 : 187 


Interpretation 

General  Interpretive  Approaches 

Note  plus  extract  from  Fitzmaurice,  "The  Law  and  Procedure  of 
the  International  Court  of  Justice..."  K153:189 

VCLT,  Art.  31-32  (supra) 


Special  Requirements  of  International  Human  Rights  Treaties 

*Buergenthal ,  "Advisory  Practice  of  the  Inter-American  190 

Court",  (1985)  79  AJIL  18-23 

The  Rhetorical  Practice  of  Treaty  Interpretation:  Interpretive 

Communities  and  the  Role  of  the  Legal  Advisor 

* Johnstone,  "Treaty  Interpretation:  The  Authority  of 
Interpretive  Communities"  (1991)  12  Michigan  J1  of 
Int'l  Law  371-419  ( concentrate  on  Parts  I-IV  and  192 

"Conclusion";  only  glance  at  Part  V) 

Anti-Ballistic  Missile  Treaty  [ABM  Treaty]  (1972), 

(only  Articles  II,  III  and  V;  read  in  order  to  follow 
Johnstone's  example)  K894;215 

Notes  1-3  K897:216 

Treaties  with  Aboriginal  Nations:  Legal  Status  and  Principles  of 

Interpretation 

*Williams,  The  American  Indian  in  Western  Legal  Thought:  The 
Discourses  of  Conquest  [extract  on  Two  Row  Wampum]  218 

*The  Attorney  General  of  Quebec  v.  Sioui .  [1990]  1  S.C.R.  220 


TOPIC  14 


SOURCES  OF  LAW  AND  LEGAL  OBLIGATION  3: 

FROM  RECIPROCITY  TO  ADJUDICATION  -  SELECTED  EXAMPLES 

IN  THE  PEACEFUL  SETTLEMENT  OF  DISPUTES 


Adjudication 

The  International  Court  of  Justice 


UN  Charter .  Art.  92-96 


(in  Supp.  Vol.  1) 


K931 : 227 


^Statute  of  the  International  Court  of  Justice.  1945, 
Only  Articles  2-5,  9,  10,  31,  34-38,  59,  60,  65 


The  World  Court  K241-55 


*  "Judges  of  the  Court"  K242 

*  "Parties  Before  the  Court"  K243 

*  "Jurisdiction  of  the  Court"  K244 

"Declarations  Recognizing  Jurisdiction"  K244 

"Decisions  of  the  Court"  K250 

"Significance  of  the  Court"  K253 


Diplomatic  Immunities  and  Adjudicative  Resolution  of  the 

Hostages  Incident 

Introductory  Note:  "Diplomatic  Immunities"  K340 

^Vienna  Convention  on  Diplomatic  Relations  [VCDR] ,  in 
Brownlie,  ed. ,  Basic  Documents  in  International  Law. 

Read  Only  Preamble,  Art.  1-3,  9,  22-27,  29-32, 

34,  36-38,  41,  43-44, 

Diplomatic  and  Consular  Privileges  and  Immunities  Act. 


S.C.  1976-77,  C.31  K347 

"Diplomatic  Asylum"  K347 

Question  2  re.  Palacios  Incident  K349 

"Waiver  of  Diplomatic  Immunity"  K350 

Williams  and  de  Mestral,  "Consular  and  Other 
Immunities" in  An  Introduction  to  International 

Law,  2nd.  ed.  (1987)  K354 

*US  Diplomatic  and  Consular  Staff  in  Teheran  Case 

(U.S.  V  Iran),  [1980]  ICJ  Rep.  3  K351 

Notes  1-3  K353 


Franck,  "Book  Review  of  Falk's  Reviving  the  World  Court" . 
(1988)  63  New  York  Univ  Law  Rev  1391 

Morrison,  "Other  Tribunals"  in  "The  Future  of 
International  Ad judication" ( 1991 )  75  Minnesota 
Law  Review  827  §  833 

Means  Other  than  Adjudication  for  Resolving  Disputes 
UN  Charter .  Art.  2(3),  33,  99  (in  Supp.  Vol 

"Other  Means  of  Peaceful  Settlement  of  Disputes" 


:  233 

:  233 
:  234 
:  234 
:  234 
:  237 
:239 

Iran 

:  240 

241 

:250 
:  250 
:250 
:  250 

:  251 

:  252 
:253 
254 

256 

.  1) 


K255: 258 


Invocation  of  Treaty  Rights:  The  Libyan  Rmhassv  Shooting 


*Higgins,  "The  Abuse  of  Diplomatic  Privileges  and  Immunities: 
Recent  United  Kingdom  Experience",  (1985)  79  AJIL  641  259 

Diplomatic  Espousal  and  Arbitration:  The  Rainbow  Warrior 

Affair  and  Its  Three  Arbitration  Phases 

*Palmer,  "Settlement  of  international  disputes:  the  'Rainbow 
Warrior 'affair"  (April  1989)  Commonwealth  Law  263 

Bulletin  585 

*Chatterjee,  "The  Rainbow  Warrior  Arbitration  between  New 
Zealand  and  France"  (1992)  9  J1 .  of  Int.  Arbit.  17  268 

*Reymond,  "The  Rainbow  Warrior  Arbitration  between  Greenpeace 
and  France"  (1992)  9  J1 .  of  Int.  Arbit.  91  273 

Diplomatic  Claim:  The  Cosmos  Satellite  Incident 

*Cosmos  954  Claim,  (Canada  v.  USSR),  (1979) 

18  I .L.M.  899  K552:275 

Diplomatic  Claim:  Polish  Art  Treasures  Case 
Polish  Art  Treasures,  (Poland  v.  Canada)  K555:276 

Diplomatic  Claim:  The  Cutting  Case 
Cutting  Case,  (U.S.  v  Canada)  K559:277 


Coercive  Measures  Falling  Short  of  Force:  Reprisals  and  Retorsion 

The  Old  Law  on  Forceful  Reprisals 

The  Naulilaa  Incident.  2  R.I.A.A.  1012,  1019,  reproduced 
in  Green,  ed. ,  International  Law  Through  the 

Cases  .  at  685-689  278 

Friendly  Relations  Declaration. 

1st  Principle,  6th  Para.  K19,  (in  Vol .  1  bis ) 

Peaceful  Reprisals /Countermeasures 

American  Law  Institute,  Restatement  of  the  Foreign  Relations  Law  of 
the  United  States.  Revised  (2nd),  para.  905,  "Unilateral 
Remedies"  in  Henkin,  Pugh,  Schachter  &  Smit,  eds..  International 
Law:  Cases  and  Materials.  2nd  ed.  (St.  Paul:  West 
Publishing  Co.,  1987)  at  542 
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"Reprisals:  Requirements  of  Necessity  and  Proportionality"  and 
Case  Concerning  Air  Services  Agreement  Between  France 

and  the  United  States  (Arbitral  Award  of  Dec.  9,  1978, 

18  U.N.R.I.A.A.  417,  443-446),  in  Henkin,  Pugh,  Schachter 
&  Smit,  eds . ,  at  542-8 

Retorsion:  ^Unfriendly'  Coercjfon 
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"Retorsion",  in  Henkin,  Pugh,  Schachter  &  Smit,  eds., 
supra,  at  548-550 
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